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- Honorable Mark Wentz Opinion No. S-154
Fire Insurance Commiasioner
Board of Insurance Commissioners . Re: Construction of Art.

International Life. Building 21 .38 of the Texas
Austin. Texas Insurance - Code as to . .
- payment of gross
~ Dear Mr.jHEntz- . 'premium tax.

You have requested an opinion rrom this office a5.1
;iollows:"T;'* ‘

“Shall the colléction- of the :5§. tax under,
Article '21.38 (Texas Insurance’ Code) hé gov~
erned by whether or not the. assured is 8 res-
ident .of -Texas: or»8hall it be- primarily gov-
.erned by'whether the .insurance 1s.on. property
lJocated in Texas, irrespective of. the state, -
in" which the:assured might reside. and irréspec-
tive .of the fact. that the. contract ‘of _insurance
is between a non-admitted insurer and a.non-
-neaident insurea? )

Ehe provisions of Article 21, 38 Sec. 2(d) read as
foIIQw8°-

"(d) The agent 80 "1icensed shall report, under
'oath to the Board within thirty (30) days from .
the first day of -Fanuary and- July of each year the.
amount of gross premiums received by him for such
Insurance in nonliicensed Insurers, and shall pay
to the Board.a tax of five (5%) per cent thereon.
The term 'gross premiums' 8hall mean the total
gross amount of premiums recelved on esach and
‘every such insurance, less returned premiums. In )
default of the payment of any sum vhich may be
due the State under this law, the Board may . sue
for the same.. The agent go licensed shall keep -
a -separate reoord of all transactions as hereln
-provided oPen at.all times to. the inapection of
the Board.' :

- In enaoting the provisions .of. Article 21 .38 of the
Insurance Code, the Legislature stated in Section 1 therecf
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that it was exercising the powers and privileges available
to the State by virtue of Public Law 15, Seventy-Ninth
Congress of the United States, Chapter 20, First Session,
S. 340, as amended (15 U.S.C.A.,Sections 1011-1015) which
provide and declare that the business of insurance and the
continued regulation and taxation thereof by the several
gtates is in the public 1nterest and is reserved to the
tates. ’

Numerous decisions by the Federal courts have upheld
the power of the States to levy taxes relating to the busi--
ness of insurance. It has been held that Section 1012 of Title
15, U.S.C.A.,expréssly stating that taxation by States of inter-
state business of insurance shall continue, is an exercise of
the right of Congress to regulate interstate phases of the in-
surance‘businéss. ‘State v, Prudential’ Insurance Com of
Americs, Newark, N. J., @f N.E.2d 150, atfirm. 328 U.%.gﬁ (1945)
A license tax Imposed by a State on premiums collected by a for-
eign insurafice ‘eompany -in- the StatéTwheré the tax is applicable
to both domestic 'and-foreign insurance ‘has been held valid and
not constituting a burden on interBtate commerce, in view of the
provisions of Sedtion 1012 of Title 15, U.SiC. A.,expressly stat-
ing that taxation of: interstate insurance businéss by the States :
shall continue,- Prudentlal Insurance CQm ‘of Awerica v.Murphy.
207°8.C.32%4, '35 S.E ; 5). An in- ~
Surance premium fax- law enacted by a State 1mpeaing a tax on
premiums collected by domestic and’foreign insurance companies
In the State has also been held valid on the same grounds, and on
the additional ground that such laws do not discoriminate against
interétate commerce.- State v. Prudential Insurdnce -Company of
America, Rewark, N.J. (supra). It has also been held that-under
Section 1011 et seq. of Title 15, U,S5,C.A., States may regulate
insurance business -within the State though "it- 18 éonducted across
State lines. American Universal Insurance company v. Sterling,
203 F.2d 159 (i§§§7*

A Texas agent 1s authorized to place direct lines of
insuran¢e ¥ith insurers not authorized to do business within
this State only when the ingured has been unsble, after dlligent
effort, to procure from any licensed company or compariles the
full amount of insuyrancé required to protect the property, lia-
bility or risk desired- to be insured and then only in such amount
as constitutes the ‘eéxcess over the-amount so procurable from 1i-
censed companies, Art. 21,38 of the Insurance Code. Further, a
Texas agent may place ‘such excess-irnsurance in insurers not
licensed -to transaect insurance business in this State only when
he possesses an excess agent's license as required by Seetion 2
of Article 21.38 of tbe Insurance Code. It is olear, then, that
a Texas agent 50 - placing such excess 1nsurance traneacts euch
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business under and subject to.the-provisions.of Article 21.38
and all gross premiums received by him-for such insurance are
derived under and by virtue of his excess agent's. license 1issued
to him by this State. The State has set the terms and conditions
for the 1ssuance of such licenses .and -has levied a tax on all
gross premiums recelved by an excess Insurance agent doing busi-
ness under and by virtue of such license.

Article 21.38 does not 1imit the levying of the tax
only to the amiount of gross. premiums recelved by the agent for
such insurance on property.located in the State of Texas, nor
ig the levy of the tax limited only on the gross premiums re-
Gelved by ‘the agent for :Buch insurance on property of insureds
who areée redidents of Texas., Section 2(d) of Article 21.38 ge-
fines ‘the term “gross premiums" as follows:

"The term 'gross premiums' shall mean the total -
grogs amount of premiums received on each and every
SUCh iNBUrance l1ess returned premiums.. (Emphasis
supplied.)

It appears that the Legislature has c¢learly and-plainly
defined the term "gross premlums” as including all gross premiums
(1less returned-premiums) recelved by the agent on each and every
. policy or certificate of insurance procured under the provisions
of Article 21,38,

Our opinion 1s, therefore, that all gross premiums
"received by a Texas agent for such insurance, under the ovl~
sions of Article 21.38, are subject to the flve percent fg%) tax
" provided for in Section 2(d) thereof, regardless of the situs of
the res on which the insurance is written and regardless of whether
the insurance policy is issued to a resident or nonresident of this
State. _ '

SUMMARY

A Texas agent licensed under the provisions of
Article 21.38 of the Insurance Code, must report,
under oath, to the Board of Insurance Commissioners
within thirty (30) days from the first day of Jan-
uary and July of each year the amount of all gross
premiums received by him for all insurance placed
by lines of direect insurance in insurers not au-
thorized to do business in this State, and must pay
to the Board a tax of five percent (5%) thereon.
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The tax 1s levied on. all such gross. premiums
regardless of the situs of {the res on-vhich
-the insurance 1is written .and regardless of.
whéther -the insured is & resident or non-
resident of the State of Texas..
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